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FUND FORMATION
Regulations that Affect the Formation
of Local Private Equity
Funds in Mexico

Among the structures used for private equity investment into 
Mexico include those with Ontario and Quebec partnerships 
as well as Dutch B.V.s as the immediate owner of the equity of 
a Mexican portfolio company.  Although Mexico does have a 
vehicle like a Delaware or Cayman Islands partnership, 
international funds still invest into Mexico through off-shore 
vehicles.

LLocal managers in Mexico generally use a private equity 
investment trust Fideicomiso de Inversión de Capital Privado 
(“FICAP”) when forming a local Mexican fund. This form of a 
Mexican vehicle is used because of certain tax benefits 
afforded to this type of vehicle aimed at incentivizing private 
equity investors. Investors in a FICAP purchase trust 
certificates issued by the FICAP, which are either publicly 
plaplaced through the Mexican Stock Exchange (Bolsa Mexicana 
de Valores or “BMV”) or privately issued.  The main feature of 
the FICAP is that the trust is subject to a transparent regime 
for tax purposes, which allows investors to (i) openly identify 
the income generated through the trust (dividends, capital 
gains, interest payments, etc.) as if they had obtained such 
income from investing directly in a Mexican target entity and 
(ii)(ii) delay taxation until the FICAP makes a distribution to its 
beneficiaries1.   FICAPs face a limitation that might inhibit their 
use as a private equity vehicle, as they cannot transfer any 
shares acquired by the FICAP for two years following the 
acquisition thereof.  An additional limitation that established 
that the tax benefits associated with a FICAP were to 
terminate after ten years (no extensions were permitted) has 
been been repealed.  

In addition to the FICAP, private equity funds are also formed 
as ordinary Mexican trusts.  If a fund is formed as a trust, the 
Mexican Tax Resolution (Resolución Miscelánea Fiscal) 
applies.  This resolution requires that the fund have 90% of its 

income in the form of passive income, which is defined 
broadly in the Resolution to include capital gains and 
dividend income, in order to grant full tax transparency to the 
trust.  In addition, these trusts do not have to comply with the 
FICAP regulations.  The main feature of the trust is that it is 
transparent for tax purposes, therefore allowing investors to 
declare the income obtained through the trust (dividends, 
capitacapital gains, interest payments, etc.) as if they had gained 
such income from investing directly in a Mexican entity; 
nonetheless, investors will need to recognize income when 
generated by the trust, irrespective of whether a distribution 
to the trust’s beneficiaries occurs or not. 

Another vehicle used for private equity funds in Mexico (and 
in other contexts as well) is the investment promotion limited 
corporation (Sociedad Anónima Promotora de Inversión or 
“SAPI”), which provides a great deal of flexibility to provide for 
an increased level of protection for minority stakeholders and 
exit strategies2. 

WithWith the exception of crowdfunding companies regulated in 
the Fintech Law, public fund solicitation in Mexico is expressly 
restricted to authorized entities (i.e. banks, brokerage houses, 
public debt issuers, etc.); nonetheless, private equity funds 
may raise capital by privately soliciting institutional and  
sophisticated investors under the Mexican safe-harbor rules 
that allow the private placement of securities to such 
ininvestors, as described in Regulations on Raising Capital from 
Mexican Pension Funds and Insurance Companies on p. 2.
 
Finally, the Mexican authorities introduced in September 2015 
the creation of an Energy and Infrastructure Investment Trust 
(“FIBRA-E”) also known as the ‘Mexican MLP’. FIBRA-E is an 
investment alternative in the form of an investment vehicle 
promoting long-term investment in Mexican qualified energy, 
electricity and infrastructure assets and the management 
thereof, to be traded in the BMV and offered locally and 
ababroad. FIBRA-E will allow private and public participants to 
monetize such assets under a tax regime that reduces levels 
of overall taxation and therefore opens the door for greater 
distributions. Certain amendments were made to the 
applicable regulations in April 2016, in order to make the 
instrument more appealing3.

1 “The Private Equity Review 2018”, Part II Legal Framework for Fundraising, Chapter 13 Mexico, prepared by Hans P. Goebel, Héctor Arangua L., Adalberto Valadez and 
Lorenza Molina S.; page 151. (https://thelawreviews.co.uk//digital_assets/010d7867-5634-4715-87f0-df827ae2a793/Private_Equity.pdf)

2 Spanish-language version of the Securities Market Law (Ley del Mercado de Valores) currently in force in Mexico. Articles 12 to 18 include the provisions governing the 
investment promotion limited corporation (Sociedad Anónima Promotora de Inversión).  (http://www.diputados.gob.mx/LeyesBiblio/pdf/LMV_090318.pdf) 

33 “New FIBRA-E investment structure for the Energy Industry in Mexico”, PWC October 2015. 
https://www.pwc.com/mx/es/impuestos/archivo/20151001-tls-boletin-nueva-fibra-e-en.pdf   Page 1
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4 Another mode of fundraising is for funds to raise capital, directly or indirectly, from pension funds through certificados de capital de desarrollo.  This approach 
is discussed in Regulations on Raising Capital from Mexican Pension Funds and Insurance Companies. members of the board of directors.

Continued...
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5 A number of Mexican fund managers also use offshore vehicles, including Ontario Limited partnerships, to structure private equity funds focused on Mexican 
investments.
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INVESTING
Regulations that Affect 
International Private Equity Firms
Investing in Mexico

Mexican laws do not specifically regulate 
investments in Mexico by international private equity 
firms. The Mexican Foreign Investment Law, however, 
prohibits or limits foreign investment, whether 
directly by a foreign entity or indirectly through a 
controlled Mexican entity, only in a few strategic 
sectors of the Mexican economy6.   Nonetheless, 
foforeign investment is permitted in those restricted 
industries through a special type of neutral 
investment authorized by the National Foreign 
Investment Commission (“NFIC”). 

The prior approval of the NFIC is required regardless 
of the industry in which a foreign investor intends to 
invest, if (i) the foreign investor will own more than 
49% of the equity in a Mexican company and (ii) the 
outstanding value of the assets of such Mexican 

company exceeds MXP $16,816,200,000 (or 
approximately US$ 855,786,000).  Although 
investments of international private equity firms are 
not regulated by specific legislation, the general 
limitations on foreign investments affect the 
landscape for international private equity firms 
investing in Mexico7. 

6 Foreign investment is prohibited in a few strategic areas such as the generation of nuclear energy, the control and administration of the electricity market, the 
control, supervision and surveillance of ports, airports and heliports, and land passenger transport, whether tourism or cargo (not including courier services). 
However, foreign investment in these restricted activities is permitted, subject to the approval of the NFIC, via a special type of neutral investment.  Other 
strategic industries are capped at thresholds of up to 10%, 25% or 49%. Foreign investment in other sectors is permitted subject to the approval of the NFIC.   

77 See link to the Spanish-language version of the Foreign Investment Law (Ley de Inversión Extranjera) currently in force in Mexico. Articles 5 to 9 set forth the 
limitations generally described in this paragraph and footnote 1. http://www.diputados.gob.mx/LeyesBiblio/pdf/44_260617.pdf
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Regulations that Affect the 
Management of Private Equity
Funds in Mexico

Although not governed by any specific statute or 
regulation, the obligations of managers, the scope of 
their liabilities, their remuneration and other related 
provisions are usually matters agreed upon by 
contract in a fund’s relevant management 
agreement. 

CommonCommon provisions of the management agreements 
include, among others: term of the appointment, 
term of the investment, management fees, success 
or promotion fees, insurance, limitations of liability, 
fiduciary duty over the investments, powers of 

attorney granted to the manager, representations and 
warranties, events of default, etc. Although not found 
in every management agreement, confidentiality, 
non-compete and other similar provisions are also 
commonly negotiated terms.
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