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FUND FORMATION
Regulations that Affect the Formation
of Local Private Equity
Funds in Brazil

policy, quota holders’ rights, capital calls and redemptions, 
issuance and placement of quotas, investment and 
divestment periods, minimum net equity requirements, 
among others.

The bylaws and amendments thereto must also be registered 
with a Registry of Deeds prior to the filing with the CVM.

1 Pursuant to CVM Rule 554, qualified investors are, in short, investors who are more familiar with capital and financial markets, and who own large investment sums. CVM is 
not as protective of such investors because they are more experienced and usually have the appetite to take greater risks when investing. This category includes, among 
others, (i) professional investors (see above); (ii) individuals or legal entities that own financial investments greater than R$1,000,000.00 (one million Reais) and that, 
additionally, also declare their status as a qualified investors through a written statement; (iii) individuals who have been approved in technical qualification exams or have 
been been certified by CVM as independent investment brokers, analysts and securities consultants; and (iv) investment clubs, as long as they have their own portfolio managed 
by one or more quotaholders who are, in turn, qualified investors.
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REGULATIONS THAT AFFECT LOCAL AND
INTERNATIONAL PRIVATE EQUITY FIRMS RAISING 
FUNDS IN BRAZIL

FIPsFIPs were created to meet the demands of the Brazilian 
capital markets, as well as the interests of both Brazilian 
and international investors in investing in small and 
medium-sized companies based in Brazil whose 
securities are not listed or traded in the Brazilian stock 
exchange or organized over-the-counter markets.

WhileWhile the formation and operation of a FIP is primarily 
governed by CVM Rule No. 578, dated as of August 30, 
2016 (“CVM Rule 578”), the accounting rules are 
governed by CVM Rule No. 579, dated as of August 30, 
2016 (“CVM Rule 579”)2. 

TheThe FIP is a pool of assets structured as a closed-end 
investment fund, which pursuant to the regulations 
issued by the CVM can invest in (i) shares, warrants or 
other securities convertible or exchangeable into shares 
issued by Brazilian corporations; (ii) non-convertible 
debentures issued by Brazilian corporations, regardless 
of whether or not these corporations are publicly traded 
companiescompanies in Brazil; and (iii) quotas or other securities 
issued by limited liability companies in Brazil whose 
gross revenue is lower than R$16,000,000.003,  provided 

that the FIP must participate in the decision making 
process of its portfolio entities and exercise a significant 
influence in the definition of their strategic policies and 
management (subject to a few exceptions set out in 
CVM Rule 578)4.  In addition, the FIP is allowed to invest 
in quotas issued by other FIPs, as well as securities 
issued by offshore private equity investment vehicles.

FIPFIPs’ portfolio companies must observe certain 
minimum governance requirements, including, among 
others, (i) that the portfolio company may not issue – or 
have issued -- beneficiary units (partes beneficiárias), 
which are a special type of security issued by 
corporations in Brazil (not accounted in the corporation’s 
share capital) and that entitle the holders to a credit 
rigright over the company’s profits (limited to 10% of the 
profits); (ii) the tenure of the members of the Board of 
Directors shall not exceed two years; (iii) agreements 
with related-parties, shareholders’ agreement and stock 
option plans must be disclosed to the shareholders; (iv) 
corporate disputes must be settled by arbitration; and 
(v) the company’s financial statements must be audited 
annualannually by independent auditors registered with the 
CVM.

Furthermore, pursuant to CVM Rule 578, FIPs may invest 
up to 20% of their committed capital in assets offshore, 
provided that (i) the assets are of the same nature as 
those in which the FIP is allowed to invest in Brazil; (ii) 
certain minimum governance requirements are 
observed; and (iii) the “significant influence in the 
decision-making process” requirement (as explained 
ababove) is complied with. As for item (ii) above, CVM Rule 
578 sets forth that the minimum governance standards 
applicable to portfolio companies of FIPs in Brazil shall 

2 CVM Rule 579 was enacted in an effort to harmonize the Brazilian accounting principles with international standards and establishes that FIPs qualified as 
investment entities should mark their portfolio assets according to their fair value, while FIPs that do not qualify as investment entities should register their 
investments in accordance with the rules applicable to affiliates of publicly traded companies.

33 Pursuant to CVM Rule 578, at least ninety (90%) percent of the FIP’s portfolio must be comprised of (i) shares, warrants or other securities convertible or 
exchangeable into shares issued by Brazilian corporations; (ii) non-convertible debentures issued by Brazilian corporations, regardless of whether or not these 
corporations are publicly traded in Brazil; (iii) quotas or securities issued by limited liability companies in Brazil whose gross revenue is lower than 
R$16,000,000.00; or (iv) or quotas issued by other FIPs.

44 Although CVM Rule 578 fails to provide for a precise definition for “significant influence in the decision-making process”, it does provide the following examples 
of how a FIP may satisfy this requirement: (i) through the acquisition of interests that allow the FIP to participate in the control group; (ii) through the entering of a 
shareholders’ agreement; or (iii) through the entering of other agreements or by establishing other procedures or rights that ensure that the FIP will have the ability 
to influence decisions relating to the strategic policies and management of the portfolio company, including through the appointment of members of the board 
of directors.

Continued...
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apply to portfolio companies outside Brazil with some 
flexibility based on the applicable variations of such 
rules in such other relevant jurisdiction.

AA FIP must also comply with the rules of the Brazilian 
Private Equity and Venture Capital Association 
(Associação Brasileira de Private Equity e Venture Capital 
or “ABVCAP”) and the Brazilian Financial and Capital 
Markets Association (Associação Brasileira das 
Entidades dos Mercados Financeiro e de Capitais or 
“ANBIMA”), which jointly published the first edition of the 
BestBest Practices Code for Private Equity and Venture 
Capital Funds (Código ABVCAP | ANBIMA de Regulação 
de Melhores Práticas para o Mercado de FIP e FIEE) in 
2011 (as further revised and amended, the “Best 
Practices Code”). Adherence to the Best Practices Code 
is mandatory for all effective members of ABVCAP and 
all institutions affiliated with ANBIMA that are involved in 
fundfund management, portfolio management and the 
distribution of FIP quotas (which includes almost all 
market agents).

As a rule, CVM considers the issuance of quotas of a FIP 
to be a public offering, subject to a few exceptions, 
including the private issuance of quotas that will not be 
admitted for trading in the stock markets. Nevertheless, 
if an international private equity firm raises capital in 
Brazil through a FIP, it may be considered a public 
offering of securities in Brazil pursuant to CVM Rule No. 
400,400, dated as of December 29, 2003, as amended.  As a 
result, the issuance and distribution of the quotas will be 
subject to the registration requirements for public 
offerings as set forth in CVM Rule No. 400.

A common route for private equity funds is the 
registration of the FIP’s quotas through public offerings 
with restricted placement efforts pursuant to CVM Rule
NNo. 476, dated as of January 16, 2009, as amended 
(“CVM Rule 476”), which is exempt from registration with 
the CVM and significantly reduces the volume of 
information that must be disclosed in connection with 
the offering5.   

IInternational private equity firms frequently establish 
FIPs in Brazil to structure their investments – and 
sometimes even to raise money locally. However, it is 
not uncommon that international private equity firms 
invest through offshore structures directly in the target 
company as a 4,131 Investment, especially when such 
firms are not yet established or do not have 
consolidconsolidated and continued operations in Brazil. 
Investments through offshore structures may be simpler 
and more cost-effective -- the formation and 
maintenance of FIPs are expensive in Brazil, which costs 
may not be justifiable based on the size of the 
investment or of the firm’s portfolio in Brazil. Also, a 
direct investment through an offshore structure may 
ppresent certain advantages from a tax perspective.

REGULATIONS ON RAISING CAPITAL FROM
BRAZILIAN PENSION FUNDS AND INSURANCE 
COMPANIES 

In addition to the rules discussed earlier in this chapter, 
certain limits on investments and other specific 
requirements apply to investments by private pension 
entities, insurance and reinsurance companies and 
closed pension funds, as further described below. In any 
case, generally, all of the aforementioned entities can 
and do invest in local private equity funds.

OnOn May 25, 2018, the National Monetary Committee 
(“CMN”) issued Resolution No. 4,661 (“CMN Resolution 

5 In order to be qualified as a “restricted placement offer”, a public offering made in accordance with CVM Rule 476, which require that (i) the offer is limited to 
investments from no more than 50 “professional investors” (as defined in the regulations of the CVM) and (ii) the placement agent may not contact more than 75 
“professional investors.”

Continued...
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4,661”), which revoked, among others, Resolution CMN 
No. 3,972/09, and set forth new guidelines for the 
investment of the guaranteed funds of plans under the 
management of Closed Complementary Private 
Pension Funds (Entidades Fechadas de Previdência 
Complementar) (“EFPC”).

TheThe new statute aims at, amongst other aspects, 
increasing the transparency on the investments made 
by EFPCs and to dictate parameters to improve the 
management of EFPCs. As an example, CMN Resolution 
4.661 introduced the express liability for purposes of 
compliance with the provisions thereunder of all 
persons who participate in the analysis, assessment and 
decision-making pdecision-making process for the allocation of resources 
of the EFPC plans, including members of the statutory 
councils, proxy holders with management powers, 
members of the investment committee, consultants 
and/or professionals, directly or through contracted 
third parties. Such liability may be imposed by action or 
inaction and to the extent of the attributions of such 
individuals.individuals.

CMN Resolution 4,661 and the PREVIC Investment Best 
Practices’ Guide (the latter one containing non-binding 
guidelines) also establish certain requirements for 
investments made by EFPCs. For instance, CMN 
Resolution 4,661 sets forth that EFPCs shall only invest 
in FIPs that are categorized as “investment entities” 
pursuant to CVM Rule No. 579/2016. 

AAccording to CVM Rule No. 579/2016, to be qualified as 
an “investment entity” the FIP shall cumulatively (i) 
obtain funds from more than one investor with the 
purposes of developing a portfolio to be managed by a 

qualified portfolio manager (gestor), who must have full 
discretion in the decision-making process of the 
portfolio entities and shall not consult with 
quotaholders to make such decisions, nor indicate 
quotaholders or their representatives for the 
management of the portfolio companies; (ii) commit 
towards investors to invest funds solely with the 
purposepurpose of obtaining returns through the appreciation of 
the capital invested, revenues or both; (iii) substantially 
calculate and evaluate the performance of its 
investments at fair value; and (vi) define in the funds’ 
bylaws clear and objective strategies for divestment, as 
well as the manager’s attribution to propose and carry 
out the divestment within the deadlines and strategies 
establishedestablished in the bylaws of the FIP in order to maximize 
return to the quotaholders. CVM Rule No. 579/2016 also 
proposes certain tests to determine if a FIP is or not an 
“investment entity”.

Based on CMN Resolution 4,661, EFPCs’ may now invest 
in FIPs amounts up to a limit of 15% of the guaranteed 
funds of each plan (as a opposed to a 20% limitation 
existing prior to the Resolution 4,661), while observing a 
global limit of 20% of the guaranteed funds of each plan 
in the allocation of funds to so-called structured 
investments, which include investments not only in FIPs, 
butbut also in multi-asset funds (FIM) (and funds that invest 
in multi-asset funds (FICFIM)), funds that are 
characterized as “Shares – Access Market” (Ações – 
Marcado de Acesso) and in certificates of structured 
transactions (certificados de operações estruturadas or 
“COE”). 

Also, the FIP’s bylaws must set forth a commitment that 
the portfolio manager (or managers that are part of its 
economic group) shall hold at least 3% of the subscribed 
capital of the fund to ensure an alignment of interests, 
with a prohibition that the bylaws set forth any clause or 
provision that grants to the portfolio manager any 
preference, privilege or special treatment in relation to 
otheother quotaholders. 

Continued...

Page 4



FUNDRAISING
Regulations that Affect Local and
International Private Equity Firms
Raising Capital in Brazil

Resolution 4,661 also prohibits new investments of 
EFPCs in real estate, obliging them to sell any real estate 
directly owned within a period of 12 years counted as of 
the enactment of Resolution 4,661. On the other hand, 
EFPCs may form real estate investment funds (“FIIs”) to 
harbor any real estate directly owned by them. It is worth 
noting that Resolution 4,661 allows the investment of up 
toto 20% of the guaranteed funds of each plan (as 
opposed to the previously existing limitation of 8%) in 
the so-called “real estate segment”, which include 
investment in quotas of FIIs, real estate receivables 
certificates (CRIs) and real estate credit notes (CCIs).

Finally, Resolution 4,661 allows the allocation by EFPCs 
of up to 10% of the guaranteed funds of each plan to the 
so-called “Overseas Segment”, which include (i) quotas 
of investment funds characterized as “Fixed Income – 
Foreign Debt” (and quotas of investment funds that 
invest in such funds); (ii) quotas of funds that track 
overseas indexes provided that admitted for trading in 
thethe Brazilian stock markets; (iii) quotas of funds formed 
in Brazil as an open-condominium with suffix 
“Investment Overseas”, which invest at least 67% of their 
net worth in quotas of investment funds incorporated 
overseas, pursuant to the regulations established by the 
CVM; (iv) quotas of investment funds formed in Brazil as 
an open-condominium with the suffix “Investment 
OOverseas”, pursuant to the regulations established by 
the CVM; (v) Brazilian Depositary Receipts (BDRs) 
categorized as level I and quotas of funds categorized 
as “Shares – BDR Level I”, pursuant to the applicable 
regulations established by the CVM; and (vi) financial 
assets overseas which are part of the portfolio of funds 
formed in Brazil that have not been encompassed by 

the preceding items. The investment by EFPC in 
overseas assets are subject to certain other rules under 
Resolution 4,661, including that financial assets issued 
overseas with credit risks have an investment grade 
from a rating agency registered with, or acknowledged 
by, the CVM.
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As a general policy, Brazil welcomes foreign capital 
investments and provides for the same treatment as 
that given to local capital. However, there are some 
restrictions on foreign investments in sectors 
considered to be of strategic importance, such as 
financial services, aviation, communications, defense 
and security, cargo transportation and activities in the 
coucountry’s borders. The purchase of rural real estate by 
foreign entities (or Brazilian entities directly or indirectly 
controlled by foreign entities) is also subject to 
limitations, but there is no restriction on foreign 
ownership of urban real estate.

The following frameworks apply to cross-border 
investments in Brazil: 

(i)  Federal Law No. 4,131 dated as of September 3, 1962 (“4,131 
Investment”)6, which regulates direct investments by foreign 
investors in limited liability companies (sociedades limitadas) or in 
privately-held corporations (sociedades anônimas). Generally, this 
type of investment is subject to a withholding tax on capital gains 
imposed at rates ranging from 15% to 22.5%7  by each foreign 
investor that is not located or does not reside in jurisdictions 
designdesignated by the Federal Revenue Services of Brazil as tax 
havens8  (and 25% for those investors residing in such jurisdictions); 

(ii) Resolution No. 4,373 of the Brazilian Central Bank, dated as of 

Continued...
6 http://www.planalto.gov.br/ccivil_03/leis/L4131.htm

7 The rates are: (i) 15% on gains not exceeding BRL 5 million; (ii) 17.5% on gains between BRL 5 million and BRL 10 million; (iii) 20% on gains between BRL 10 million and 
BRL 30 million; and (iv) 22.5% on gains exceeding BRL 30 million.

8 See Federal Revenue Instruction No. 1,037, dated as of June 04, 2010. Among the countries listed are, most prominently, the Cayman Isles, United Arab Emirates, and 
the British Channel Isles. Switzerland, which is usually listed as a tax haven, is listed as a privileged tax regime, instead of a tax haven.

99 https://www.bcb.gov.br/pre/normativos/busca/downloadNormativo.asp?arquivo=/Lists/Normativos/Attachments/48650/Res_4373_v1_O.pdf.

1010 On October 30th, 2017, the Brazilian Government enacted the Provisional Measure No. 806/2017, which intended to bring relevant (and controversial) changes to the 
taxation regime applicable to closed investment funds, such as the automatic taxation (the so-called “come-quotas”) levied every semester over the earnings derived 
from the fund regardless of whether any effective distribution had been made. However, the Brazilian Congress decided not to convert the Provisional Measure n. 
806/2017 into law and, on April 8, 2018, it was revoked without producing any effects. 

11 Sections 21 and 32 of IN RFB No. 1,585/15.

*Co-autho*Co-authored by Carlos Alexandre Lobo, Guilherme Ohanian Monteiro, Guilherme Peres Potenza, and Raisa Reggiori of Veirano Advogados in Rio de Janeiro, Brazil and 
Philip T. von Mehren t of Venable LLP in New York, NY. This Overview does not constitute legal advice, and was prepared and updated as of April , 2018.
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In the case of non-resident investors, the withholding 
capital gain tax rate levied on the gains and earnings 
originated from the redemption, amortization or sale of 
the funds’ quotas is equal to zero, provided that the 
relevant disinvestment is either carried out in the stock 
markets or the following conditions are met12: 

a.a.  the beneficiary, individually or together with related parties, 
holds less than 40% of the total issued quotas and is not entitled to 
receive more than 40% of the earnings generated by the FIP;

b.  the FIP’s portfolio consists of no more than 5% in debt securities;

c.  the beneficiary is not domiciled in a tax haven jurisdiction13 ; and

d.d. the FIP’s net worth must be comprised of at least sixty-seven 
percent (67%) of stocks, convertible debentures and/or 
subscription bonuses issued by corporations in Brazil.

IIf the above conditions are not met, the foreign investor 
will be subject to the ordinary withholding tax rate of 
15% over capital gains. Further, the inflow and outflow of 
funds through FIPs benefit from a zero tax rate on 
foreign exchange transactions (IOF/FX).

12 Section 3 of Law No. 11,312/06.

13 Please refer to footnote 2 above.
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The administration of a FIP involves two separate 
roles, which can either be performed by the same 
legal entity or by two separate legal entities: (i) the 
management of the portfolio of the FIP, which is 
carried out by a portfolio manager (the “Portfolio 
Manager”); and (ii) the fiduciary administration of the 
FIP, which is carried out by the administrator (the 
“A“Administrator”). 

According to the applicable law and regulations, the 
Administrator and the Portfolio Manager of a FIP are 
required to be legal entities registered with the CVM, 
duly authorized to perform fiduciary administration or 
portfolio management activities in Brazil, as 
applicable. Such entities are not required to be 
registered as financial institutions. However, if the 
AdministAdministrator is not a financial institution, it must 
engage a financial institution to perform certain 
activities on behalf of the FIP, such as services of 
distribution, custody and treasury of the FIP’s quotas.

Management and representation services for the FIP 
are carried out by the Administrator, who is also 
responsible for the custody, distribution and treasury 
of the FIP’s quotas (although, as mentioned, such 
activities may also be delegated to third parties, who 
must likewise be independent and registered with 
the CVM). Subject to the limitations provided for in 
CVMCVM Rule 578 and in the FIP’s bylaws, the 
Administrator also has powers to exercise the rights 
inherent to the securities that comprise the FIP’s 
portfolio, including the right to vote on behalf of the 
FIP in shareholders’ meetings of portfolio companies. 

The Administrator is also responsible for the FIP’s 
legal representation and for the management of its 
day-to-day activities, such as (i) bookkeeping and 
compliance with reporting requirements (including 
with the CVM and the Central Bank of Brazil); (ii) the 
payment of fees and expenses; (iii) receipt and 
distribution or reinvestment of dividends and other 
ininterests related to the securities that comprise the 
FIP’s portfolio; (iv) the execution of shareholders’ 
agreements of portfolio entities; and (v) the 
performance of other activities established in the 
FIP’s bylaws or as determined by the quota holders in 
general meetings.

The Administrator is prohibited from, directly or 
indirectly, on behalf of the FIP, (i) receiving deposits in 
a checking account; (ii) taking or extending loans, 
except as permitted by the CVM; (iii) generally issuing 
guarantees or undertaking a joint liability, except if 
previously approved by a supermajority vote of those 
quota holders attending a quota holders’ meeting 
(p(provided that the FIP’s bylaws allow the extension of 
guarantees); (iv) purchasing real estate property or 
credit rights (except for those authorized by the 
CVM); or (v) promising a pre-established return to 
quota holders.

Pursuant to CVM regulations, the Administrator and 
the Portfolio Manager of a FIP may be held liable, 
from both a civil and administrative perspective, for 
losses caused to the fund and/or to investors arising 
out of acts practiced with willful misconduct or 
negligence, in breach of fiduciary duties, against the 
applicable law, regulations (especially, the CVM 
regulregulations) or the relevant bylaws.

It is important to note that the CVM Rule 578 has 
segregated the roles performed by the Portfolio 
Manager and the Administrator in such way that one 
shall not be held jointly liable for the action of the 
other. Therefore, both the Administrator and the 
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Portfolio Manager shall only be held liable, if at all, for 
breaches of their respective duties as provided for in 
CVM Rule 578.

ISSUES AND CHALLENGES FACED BY FUNDS 
THAT ARE NOT ORGANIZED AS FIPS

TheThe tax benefit is certainly the main driver for private 
equity funds to be organized as FIPs in Brazil. As 
mentioned above, non-resident investors may enjoy 
a zero withholding capital gain tax rate on the 
redemption, amortization or sale of the funds’ quotas 
provided that certain requirements are met. 
Therefore, international private equity funds that do 
nonot structure their investments in Brazil through FIPs 
are subject to a less friendly tax regime. 

Also, the use of FIPs streamlines the capital raising 
process of private equity funds. Funds that structure 
their investments through corporations, must register 
them as publicly traded companies before offering 
securities to investors -- and registration process 
might be complex, lengthy and costly. On the other 
hand, FIPs may raise capital through a public offering 
oror public offering with restricted placement efforts if 
they register the offerings with the CVM, as explained 
in Regulations that Affect Local and International 
Private Equity Firms Raising Funds in Brazil on p. 2-5.
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