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Ana Maria Bernal 
Subdirectora de Coordinación Normativa 
Superintendencia Financiera de Colombia 

November 25, 2015 

 

Dear Ms. Bernal,  

 
I am writing on behalf of LAVCA and our member firms in response to the Proyecto de Circular 

023 de 2015 and in support of the letter submitted on October 2, 2015 by the Asociación 

Colombiana de Fondos de Capital Privado (ColCapital) regarding the existing  regulation on third 

party valuations for the private equity industry in Colombia. 

Following the  commentary on  U.S. and Brazilian valuation regulatory frameworks sent by 

LAVCA in March 2015, we have now  prepared a review of best practices in Europe on the 

valuation of private equity portfolios (please see annex) . These materials support the practice 

of voluntary third party valuation and third party valuation committees among private fund 

managers and institutional investors in Europe.  

 

This review of the new Proyecto de Circular 023 de 2015 was conducted in collaboration with 

LAVCA member firms, industry experts, and members of the association’s Public Policy and 

Global Standards Council, who have unanimously concluded that the proposed regulation does 

not sufficiently address nor resolve the issue of mandating third party valuations.  

 

The most noteworthy observations from this study are as follows:  

 

 The EU provides a tailored regulatory framework for private equity through the AIFMD1 

which was transposed into law by the United Kingdom, Luxembourg, Germany, France, 

Malta and Ireland in 2014. 

 The EU provides a tailored regulatory framework for venture capital, EuVECA2, which 

coincides with the implementation of the AIFMD, in order to facilitate cross-border 

operations for venture capital fund managers 

 None of the countries evaluated in this study mandate third party valuations, the 

practice of which is considered unusual and approved only under specific conditions 

                                                           
1
 Alternative Investment Funds Managers Directive 

2
 European Venture Capital Fund Regulation 
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 The AIFMD and EuVECA form a harmonized regulatory framework which strikes the 

delicate and necessary balance of mitigating conflicts of interest and ensuring 

transparency, while providing a clear regulatory means by which fund managers may 

obtain permission to operate their funds 

 

In sum, we strongly believe the mandatory third party valuation requirement is in detriment to 

the industry and will impact the future formation and management of local private equity 

funds. In addition, it will greatly hinder the operations of new and existing venture capital funds 

and the growth of the venture industry overall. Therefore, LAVCA recommends that the 

mandatory requirement be revised in favor of a more flexible, optional regime, consistent with 

current practices in other developed and developing private equity and venture capital 

markets.  

 

Thank you for your kind attention on this important matter and we welcome the opportunity to 

address any concerns or questions regarding the issue of third party valuation.  

 

Kind regards, 

 

 
Cate Ambrose 
President and Executive Director 
Latin American Private Equity & Venture Capital Association 
 
C.C. Fuad Velasco, Chairman Colombian Association of Private Equity Funds - ColCapital  
Isabella Muñoz, Executive Director Colombian Association of Private Equity Funds - ColCapital  
 
David Salamanca Rojas, Director General de Regulación Financiera, Ministerio de Hacienda y 
Crédito  
Juliana Lagos, Subdirectora de Metodologías de Supervisión y Análisis de Riesgos 
Superintendencia Financiera 
Samir Kiuhan, Subdirector de Metodologías de Análisis y Supervisión 
Sergio Sobrero, Abogado de la Subdirección de Coordinación Normativa 
Andres Felipe Vera, Asesor Dirección de Investigación y Desarrollo 
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Valuation Practices in the Private Equity and Venture Capital Industry in Europe 
 

 
1. EU Alternative Investment Fund Managers Directive 

 
Following the global financial crisis of 2008 the European institutions instituted the Alternative 
Investment Fund Managers Directive1 (AIFMD) in order to create a harmonized regulatory and 
supervisory framework for and reduce risk/enhance transparency in the alternative investment 
fund industry (i.e. hedge funds, private equity funds, real estate funds) operating within the 
European Economic Area. 2 The purpose of this Directive is to regulate the marketing and 
management by alternative investment fund managers (rather than the funds themselves 
which are regulated and supervised at a national level) established in or offering interests to 
investors based in the EEA.3 
 
The AIFMD applies to managers of alternative investment funds (AIFs) whose assets under 
management exceed: 
 

 €500m when the portfolio consists of AIFs that are unleveraged and have no 
redemption rights exercisable during a period of 5 years following the date of initial 
investment in each fund. 

 €100m in case the portfolio consists of AIFs whose assets under management include 
assets acquired through use of leverage. 
 

The Directive provides for a lighter (registration and reporting) regime for alternative 
investment fund managers (AIFMs) where the cumulative AIFs under management fall below 
these thresholds.4 While such fund managers are exempted from the AIFMD requirements, 
they must still register with the local authorities and operate (market and manage) in 
accordance with national laws, which may require specific reporting and procedures for the 
disclosure of investments to Member State authorities.5 
 

                                                           
1
 Regulation (61/2011) of the European Parliament and of the Council of 8 June 2011 on Alternative Investment 

Fund Managers and amending Directives (EC) (41/2003) and 2009/65/EC and Regulations (EC) (1060/2009) and 
(EU) (1095/2010) (http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0061&from=EN) 
2
 The European Economic Area (EEA) unites the 28 EU member states and the three EEA EFTA States (Iceland, 

Liechtenstein, and Norway). 
3
 The directive applies to any alternative investment fund manager established in any member state of the EEA, 

irrespective of whether the fund itself is established in a member state. In addition, the AIFMD applies to any 
alternative investment fund manager established outside of the EEA that markets its funds to professional 
investors within this area. EVCA, EVCA AIFMD Essentials: 05-06. 
4
 OJ L 174, 1.7.2011, p. 3 (17) 

5
 OJ L 174, 1.7.2011, p. 3 (17) 
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It is important to note that no investor within the EEA is directly subject to this Directive. The 
compliance burden falls on the alternative investment fund manager and impacts the investor 
solely “insofar as any costs of compliance are borne by the fund.6” 
1.1 Valuation Regulation for Investment Firms above €500m in AUM 
 
The AIFMD provides a clear and comprehensive framework for the management and marketing 
of alternative investment funds and the Directive’s rules for valuation are no exception. Article 
19 delineates valuation regulation as follows: 
 

 AIFMs must ensure that for each AIF that they manage, procedures for a proper and 
independent valuation of the AIF’s assets are established 

 The valuation function can be performed either by an external valuer, or by the AIFM 
itself, provided that the valuation task is “functionally independent” from the portfolio 
management and the remuneration policy of the AIFM in order to ensure no conflicts of 
interest arise7 

 The fund’s depositary performing the valuation should “functionally and hierarchically” 
separate its depositary and valuation functions  

 Valuations must be performed at least once a year, but depending upon the type of 
fund (closed or open-ended), should also be carried out at a frequency appropriate to 
the assets held by the AIF 

 AIFMs must ensure that the net asset value per unit or share of the AIF is calculated and 
disclosed to the fund’s investors 

 
1.1.1 External Valuation Regulation 

 
The AIFMD in no way mandates that an external valuer perform the AIF’s valuations. As 
mentioned above, the use of an external valuer is purely optional. It is perfectly acceptable 
that the valuation be performed by the AIFM, so long as they “establish, maintain, implement 
and review formal valuation policies and procedures.8” Furthermore, the AIFM must be 
prepared to address the qualifications and independence of whoever is performing the 
valuation function.  Finally, in the rare case that an AIFM appoints an external valuer, as a 
protective measure for funds, the AIFMD dictates that the external valuer is liable to the AIFM 
for any losses suffered by the AIFM as a result of the external valuer’s negligence or intentional 
failure to perform its tasks.9  
 
The use of an external valuer is recognized as highly unlikely though acceptable under specific 
conditions. According to Article 19 of the AIFMD, where an external valuer is appointed, the 
AIFM must be prepared to demonstrate the following: 

                                                           
6
 EVCA, EVCA AIFMD Essentials: 10. 

7
 OJ L 174, 1.7.2011, p. 5  (29) 

8
 EVCA, EVCA AIFMD Essentials: 42. 

9
 OJ L 174, 1.7.2011, p. 27 Section 19 (10) 
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 The external valuer is independent from the AIF, the AIFM and any other persons with 
close links to the AIF or the AIFM 

 The AIFM has notified its home Member State competent authority of the appointment 
of an external valuer  

 
With regard to the appointment of the external valuer and its qualifications, the AIFM must be 
able to demonstrate that: 

 The appointment is objectively justifiable 

 The appointment does not inhibit effective supervision of the AIFM 

 The appointment can be terminated at any point in the interest of investors 

 The external valuer is subject to mandatory professional registration/ rules of 
professional conduct 

 The external valuer can make professional guarantees 

 The external valuer is capable of effectively performing the valuation function 

 The external valuer  has been vetted and selected with all due care and diligence 

 The external valuer can be effectively monitored and instructed by the AIFM 
 
1.2 Valuation Regulation for Investment Firms below €500m in AUM 
 
If managers of alternative investment funds whose assets under management fall below the 
€500m AIFMD threshold (i.e. AIFMs of unleveraged, closed-ended AIFs) wish to engage in cross-
border marketing, they can decide to opt-in to the aforementioned AIFMD regulations, but 
otherwise remain subject to the applicable national rules, some examples of which have been 
summarized in the later section of this document.10 Such funds may also make use of the 
passport rights under the Regulations for European Venture Capital Funds, also known as 
EuVECA, or European Social Entrepreneurship Funds (EuSEF).  
 
2. EuVECA Regulation for Venture Capital Firms 

 
Originally submitted in December of 2011, the European Union Venture Capital Funds 
Regulation (EuVECA11) came into effect on July 22, 2013 and was created in direct response to 
the need to improve access to finance for SMEs, facilitate cross-border fundraising, spare 
smaller funds the disproportionate costs of authorization under the AIFMD and mitigate the 
negative impacts of diverging member state policy on venture capital funds. The origins of 
EuVECA reflect the EU policymakers’ recognition of the importance of investing in venture 
capital and of tailoring regulations specifically to that asset class in order for funds to obtain a 
cross-border marketing passport and to continue “commercializing innovation which is so vital 
for jobs and growth” within the EEA.12 

                                                           
10

 OJ L 174, 1.7.2011, p. 3 (17) 
11

 Regulation (345/2013) of the European Parliament and of the Council of 17 April 2013 on European venture 
capital funds 
(http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0345&from=EN) 
12

 EVCA, EVCA AIFMD Essentials: Foreword. 
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The EuVECA sets out requirements related to the investment portfolio, investment techniques 
and eligible undertakings which a qualifying fund needs to comply with.13 In addition, these 
funds must invest a high percentage of their investments in young and innovative companies.14 
 
Finally, abiding by the EuVECA Regulation is not compulsory (it is a voluntary regime) and a 
manager can choose instead to comply with national laws only or, as mentioned previously, can 
elect to opt-in to the regulations of the AIFMD. Indeed, if a venture capital fund manager does 
not wish to comply with the EuVECA Regulation, the manager may continue to operate under 
the existing national rules and regulations of its home EU Member State.15 

 
2.1 Valuation Regulation for Venture Capital Firms 
 
Similarly to the AIFMD, nowhere does the EuVECA Regulation mandate the use of an external 
valuator as doing so would incur significant financial burden on venture capital funds. Indeed, 
mandating the use of an external valuator would be antithetical to its function, which is to 
allow smaller funds access to a marketing passport without the full compliance cost and 
regulatory burden of the AIFMD.  
 
Rules for the valuation of assets among EuVECA-registered venture capital firms are specified in 
Article 11 of the EuVECA Regulation: 
 

 Rules for the valuation of assets must be laid down in the rules or instruments of 
incorporation of the qualifying venture capital fund and ensure a transparent valuation 
process 

 Valuation procedures must ensure that the assets are valued properly and that the asset 
value is calculated at least on an annual basis 

 
As stated in Article 13 of the EuVECA Regulation, managers of qualifying venture capital funds 
are also obliged to maintain transparency with their investors prior to the latter making 
investment decisions and must provide them with several points of information including: 
 

 A description of the qualifying venture capital fund’s valuation procedure and of the 
pricing methodology for the valuation of assets, including the methods used for the 
valuation of qualifying portfolio undertakings 

 
 
 
 

                                                           
13

 OJ L 115, 25.4.2013, p. 2 (8) 
14

 70 % of their aggregate capital contributions and uncalled committed capital must be invested in “small 
undertaking[s].” See OJ L 115, 25.4.2013, p. 3 (12) 
15

 OJ L 115, 25.4.2013, p. 2 (10) 
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3. Valuation Practices: United Kingdom, Germany, Switzerland, France & Luxembourg 
 
The following section provides information on practices conducted in the United Kingdom, 
Germany, France, Switzerland and Luxembourg with special attention to third party valuation in 
the private equity and venture capital industry. As demonstrated below, in general, 
notwithstanding the scope of the AIFMD, benchmarked European countries do not require 
third party valuation: 
 
 United Kingdom: 

 The UK does not require private equity or venture capital firms to appoint a third 
party evaluator. Valuations are perform by UK managers. 

 There are no detailed rules or guidance concerning private equity or venture capital 
portfolio valuation. However, there are high-level principles which require all UK FCA 
authorized managers to conduct their business with due skill and with appropriate 
risk management systems and controls, and to identify, manage and mitigate 
conflicts of interest. A manager would be well advised to have a thorough, 
documented and fair approach to valuation, but market practice is for the function 
to be performed in-house. 

 
Germany:  

 Apart from the KAGB and the general accounting requirements, German law does 
not require a third party valuation for PE/VC firms. 

 The German Capital Investment Act (KAGB) generally requires, at least, annual 
valuations of portfolios to be carried out by either an external valuer or the AIFM 
itself. 

i. External valuations are only required for open-ended real estate 
investment funds. 

ii. With respect to investments by closed-ended retail alternative 
investment funds, certain assets require an external valuation prior to the 
investment in such an asset. Such assets include: 

a) Real assets 

b) Shares or interests in closed-ended retails AIFs 

c) Companies, the shares or interests of which are not admitted to 
trading on a stock exchange or that are not included in another 
organised market.  

d) In any case, the fund manager bears the legal responsibility for 
the valuation 



589 Eighth Avenue, 18
th

 floor New York, NY 10018        tel: +1 646.315.6735        www.lavca.org 

 Small alternative investment fund managers are not subject to the valuation 
requirements unless they “opt-in” to them. 

 Where the valuation is done by external valuers (either voluntarily or mandatorily) 
the KAGB defines certain requirements, which a valuer must meet. Such 
requirements are, for example: 

i. the external valuer must be subject to statutory acknowledged 
mandatory professional registration or legal or administrative provisions 
or professional regulations, 

ii. the external valuer must present sufficient professional guarantees in 
order to perform the valuation function effectively, and 

iii. the appointment of the external valuer complies with the requirements 
of delegation. 

 For Real Estate funds, the valuation must be carried out by two valuers. The income 
of each external valuer arising from his activity for the AIFM must not exceed 30% of 
his total income related to the external valuer’s financial year. 

 The AIFM must establish an internal valuation guideline. Such a valuation guideline 
must set out suitable and coherent procedures recognised by the market for an 
orderly, transparent and independent valuation of assets.1617 

 
Switzerland: 

 Switzerland does not require third party evaluation. Typically the manager of the 
fund will perform the valuation. 

 Swiss law requires generally accepted valuation principles and managers typically 
use IFRS and/or valuation guidelines of the industry associations (e.g. Invest 
Europe’s valuation guidelines). 

 
France: 

 France does not require third party evaluation. However, there are two different 
case scenarios to consider under French law regarding valuation requirements.  

                                                           
16

 The delegated regulation (EU No. 231/2013, Art. 67 – 74) contains further detailed requirements regarding the 
internal valuation guideline. 
17

 Pursuant to the KAGB, the net asset value of a unit or share shall be determined by dividing the value of the AIF 
by the number of units or shares in circulation (§ 168 (1) KAGB). The value of the AIF is to be determined by 
subtracting loans and liabilities from the market value of the AIF’s assets. 
 
With respect to assets which are not admitted to trading on an exchange or admitted to another organised 
market, their market value shall be determined through a careful assessment pursuant to appropriate valuation 
models. Absent any specific guidance by BaFin (the German regulator) we believe using the IPEV Guidelines should 
be fine. 
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i. A French private equity management company which is not regulated 
under the AIFMD by the French financial markets authority (AMF) is not 
required to appoint a third party valuer to conduct portfolio valuations 
when the investment funds it manages are not regulated by the French 
monetary and financial code and the general regulations of the AMF.   

ii. If such management company manages investment funds which are 
themselves regulated under French law, valuation requirements will 
depend on the specific requirements applicable to each of these funds.  

 Nevertheless, as regards regulated private equity funds (FPS or FPCI), the 
appointment of a third party valuer to conduct portfolio valuations is not 
compulsory. 

 In particular, private equity funds (FPS and FPCI) are subject to an accounting plan 
and valuation methods set out by the French national accounting authority (ANC).  

 Note, the French professional association of private equity (Association Française 
des Investisseurs pour la Croissance - AFIC) has endorsed the International Private 
Equity and Venture Capital Valuation Guidelines, which are widely used by French 
asset management companies to conduct portfolio valuations. 

 
Luxembourg: 

 Private equity and venture capital firms are not required to appoint a third party 
valuer in Luxembourg. 

 Valuations are based on the fair value principle. An investment company in risk 
capital (‘SICAR’) must describe the fair valuation methodology, and include an 
explanation that such methodology will be in line with the valuation principles 
established by professional associations (e.g. the International Private Equity and 
Venture Capital Valuation Guidelines).  

 The SICAR has to appoint an independent auditor for the preparation of its financial 
accounts and the auditor must be chosen from a list of auditors approved by the 
Luxembourg financial regulator (the ‘CSSF’). 

 Portfolio valuation is not regulated as such. However, a SICAR has to report to the 
CSSF on a semi-annual basis with the following information: 

i. A balance sheet or statement of net assets and liabilities; 
ii. Statement of capital subscribed; drawn down and committed; 

iii. A schedule of investments; 
iv. Information about the type of investors in the SICAR; 
v. Information about debt financing used by the SICAR if applicable. 

vi. In this way, the CSSF is kept informed about the portfolio through the 
frequency of reporting 
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