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Private equity funds operating in emerging markets are increasingly 
focused on ensuring that the fund and its portfolio companies comply 
with relevant compliance laws, including the US Foreign Corrupt 
Practices Act, the UK Bribery Act and new anti-bribery legislation 
in various target jurisdictions, such as Brazil and Mexico. Several 
factors account for this increased focus by funds, including an uptick in 
enforcement and more limited partners insisting that general partners 
have a greater focus on environmental, social and governance (ESG) 
issues, as well as compliance with anti-bribery laws. 

The risks of non-compliance for a fund can be catastrophic. In addition 
to the legal risks that non-compliance presents to corporate entities 
— fines, prisons terms, loss of a tainted business line, and harm to the 
brand — many limited partners will simply refuse to reinvest with a 
fund that gets caught in the web of non-compliance. Thus, the future 
viability of the general partner itself may be at stake if a serious breach 
of corruption laws occurs. In addition, representatives of the fund 
serving on boards of a portfolio company or directly in management 
may face legal and reputational risks.

Compliance is also an increasingly important issue for funds involved 
in cross-border activities. In the context of cross-border transactions, 
the risk to potential buyers, including funds, is the acquisition of a 
significant liability for breaches of anti-bribery and corruption laws or, 
if a business is based on corrupt practices, paying for a company that is 
not viable without business through illegal means. 

In order to minimize these risks, the fund's deal team must focus on 
the necessary due diligence stages required to address the risks at the 
outset of the transaction.1  Compliance investigations in the context of 
a transaction are usually broken into a series of discrete stages and 
are iterative, evolving as more information is obtained increasing the 
deal team's understanding of the target and its risks. This document 
explains Baker & McKenzie's 4-stage plan for conducting compliance 
due diligence in connection with a private equity transaction.
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INTRODUCTION

1 This paper is focused primarily on the due diligence phase of a transaction. However, funds 
will also need to consider how each new portfolio company will be incorporated into the fund’s 
existing culture of compliance post-closing (for example, by implementing training programs 
and adopting manuals tailored to the company’s specific type of operations).
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Baker & McKenzie recommends that funds adopt a "risk-based" 
approach to conduct compliance due diligence. Broadly this means 
that the level of due diligence in each instance is proportionate to 
the investment and the perceived likelihood of the risk of bribery/
non-compliance. This approach is consistent with 2012 guidance 
published by Transparency International UK, a leading anti-corruption 
organization whose stated mission is to stop corruption and to promote 
transparency, accountability and integrity at all levels and across all 
sectors of society. Transparency International UK's “Anti-Bribery Due 
Diligence Transactions” guide for companies and their professional 
advisors undertaking due diligence for mergers, acquisitions and other 
investments includes:

  a statement of "good practice principles"

  a detailed description of how to integrate anti-bribery 
 considerations into a standard due diligence process; and

  a checklist of recommended actions. 

Transparency International has also released a separate guide on 
“Diagnosing Bribery Risk” which, inter alia, includes a risk assessment 
template and a bribery risk assessment process checklist.
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RISK-BASED APPROACH

http://www.transparency.org.uk/publications/15-publications/227-anti-bribery-due-diligence-for-transactions
http://www.transparency.org.uk/publications/15-publications/227-anti-bribery-due-diligence-for-transactions
http://www.transparency.org.uk/publications/15-publications/678-diagnosing-bribery-risk/678-diagnosing-bribery-risk
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Stage 1: The first stage in the compliance due diligence process is 
to carry out an informal preliminary risk assessment. The focus at 
this stage is to assess the extent to which the target is vulnerable 
to compliance risk and to identify any immediate potential "red flag" 
issues which need to be investigated further. This preliminary risk 
assessment (which is generally conducted as an internal desk-top 
review) frames the scope of the formal due diligence exercise. 

Stage 2: In most instances a simple desk-top review by itself will 
be insufficient and/or inconclusive because not all information 
relevant to making an accurate risk assessment will be available 
through public sources or otherwise be easily discoverable. Some 
further informal (and potentially formal) investigation will normally 
be required. It is also a good idea to "test" or verify the potential risk 
profile created as a result of the preliminary review with the target's 
management at an early stage if the opportunity arises. This can be 
done either in the form of a high level face-to-face meeting/interview 
with the target's management (recommended, but not always 
possible due to timing or general lack of availability) or during the 
initial management presentation.

Stage 3: The results of the initial review and any management input 
(i.e. Stages 1 and 2) should be used to identify any red flags/potential 
areas of vulnerability and to develop and seek responses to a tailored 
due diligence questionnaire. This stage can take the form of a more 
formal Q&A session with the target's management/compliance 
officer/key personnel, perhaps using the enhanced due diligence 
information request list or parts of it as the agenda, or a more 
detailed documentary review based on responses to the questionnaire 
if the target/seller requests such a document first (in which case the 
Q&A session can follow in order to address any holes or additional 
queries arising from the detailed documentary review). In each case, 
to reiterate, the questions to be put to management or documents 
requested in the due diligence questionnaire will incorporate the 
findings and observations made during the preliminary review phases 
and be tailored accordingly. The questionnaire should incorporate 
whatever information and concerns have arisen during Stage 1 and 
Stage 2 and also incorporate any findings from the financial due 
diligence.

Stage 4: The final stage in the process is to prepare a written due 
diligence report. For PE funds, this is normally done as a Red Flag/
Key Issues report focusing on "deal stoppers" only. Nonetheless, 
in the area of compliance, funds might consider a full blown report 
because that may help the fund if, despite performing due diligence, 
an issue arises post-closing. Enforcement agencies may be more 
lenient to the extent a fund demonstrates that it attempted, in good 
faith, to ascertain whether a compliance issue existed or not.

4-STAGE PLAN IN A COMPLIANCE 
DUE DILIGENCE
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profiling
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with target 
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formal compliance 
due diligence 
report on the basis 
of all available 
information 
obtained from 
Stages 1-3

2

3

4
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The preliminary risk assessment checklist is designed as a set 
of general or "perspective" questions to assist the deal team in 
determining the compliance risk profile of a target and is generally 
used as a pre-cursor to the preparation of a tailored enhanced 
due diligence questionnaire. Its completion is not an end in itself. 
For maximum effect, the deal team should consider the questions 
in the preliminary risk assessment in order to develop as full an 
assessment as possible at the initial stage to identify where the 
compliance issues are likely to be.

Key considerations

Key considerations in a preliminary risk assessment typically 
include an analysis of:

  the target's business and industry;

  the nature of the jurisdiction(s) in which it operates;

  how the target conducts its business (e.g., through    
 intermediaries, consultants, third parties or joint ventures);

  the profile of the target's customers; and

  the compliance culture and compliance history (e.g., are   
 there any past or pending investigations?).

Identifying red flags

In terms of identifying "red flags," the following is a non-exhaustive 
list of some of the potential "danger" signs to look out for at the 
preliminary review stage:

  The country/industry(s) in which the target does business   
 has a reputation for corruption;

  The target is involved in an area of business where cash   
 transactions are prevalent;

  The target/business partners/intermediaries have close ties  
 to government officials;

  Evidence of complicated and opaque organizational/  
 ownership structures;

PRELIMINARY RISK ASSESSMENT1
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  Absence of a documented compliance program; and

  Market conditions are conducive to anti-competitive collusion  
 between competitors, for example:

  highly concentrated/transparent markets;

  homogeneous products;

  high barriers to entry; and

  stable conditions of demand.

A preliminary analysis will usually entail reviewing publicly available 
information and information that is otherwise known about the target 
and the industry/markets in which it operates. For example:

  If the target is publicly listed, the company's public website  
 can be a good source of information;

  Another important information source is the fund's own   
 commercial team and any other advisers. If already available,  
 the financial due diligence report prepared by the accountants  
 who are part of the deal team can be invaluable and should  
 in any event be reviewed when available to supplement – and  
 verify – the compliance diligence; and

 It is also useful to search available press, online databases 
and public and private anti-corruption focus groups' websites2 
to see what, if any, comments have been made about the 
seller, the target or any of its customers.

PRELIMINARY RISK ASSESSMENT1

2 For example, The Corner House, Transparency International, Bond Anti-corruption Group and Trace International.

http://www.thecornerhouse.org.uk/about/why-we-do-what-we-do
http://www.transparency.org/
http://www.bond.org.uk/
http://www.traceinternational.org/


The informal Q&A referred to as Stage 2 is distinguishable from the 
more formal Q&A described in Stage 3 in that the focus of Stage 2 is 
primarily to ascertain the tone at the top. The "tone at the top" is a 
key indicator and provides important guidance on framing the nature 
and form of the ensuing, more detailed, enquiries. Not only does it 
give an opportunity to test some of the conclusions reached in the 
Stage 1 preliminary risk assessment, but it also gives essential 
clues as to the target's own awareness of compliance risks. 

The areas that you should endeavor to cover in a high-level "tone-at-
the-top" style Q&A session with management include, for example: 

Are anti-bribery/corruption policies discussed at board 
meetings?

To what extent is senior management involved in anti-bribery 
training and communications?

Do the senior executives "walk the talk," i.e. do they show a 
commitment to, and concern for compliance issues across 
the organization?

Who is responsible for compliance and what are their 
reporting lines?

What proportion of the target's business is reliant on 
transacting with government officials and intermediaries?

How are interactions with government officials and 
departments carried on and how well/in what manner are 
these recorded?

What are the vetting procedures for and use of third parties, 
and are formalized internal compliance processes are 
in place?

What action is taken when bribery or corruption issues are 
identified, and how formalized is this process?

Has the business been the subject of any investigation or 
is there a suspicion of any compliance violations?  How are 
these matters handled internally?

PRELIMINARY RISK ASSESSMENT INFORMAL Q&A2
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The "tone at the top" is a 
key indicator and provides 
important guidance on 
framing the nature and 
form of the ensuing, more 
detailed, enquiries.
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The scale of any detailed compliance review should always be 
proportionate to the risk of bribery or other compliance issues. 
As such, the questions/documents you request from the seller/
target should take into account all of the information compiled 
in Stage 1 and Stage 2. Consider carefully, what, if any further 
formal meetings or written detailed due diligence questions are 
necessary as part of Stage 3.

Only ask those questions in the checklist which are relevant 
to the transaction and which relate to issues in need of 
further probing. Integrating facts discovered through the due 
diligence process into the overall compliance risk framework 
is the overarching goal of the process. For example, if during 
financial due diligence certain accounts are identified that 
have expenditures without receipts, a red flag issue may be 
present. Simply delivering a pro forma detailed due diligence 
questionnaire without considering these elements will only serve 
to waste time and resources, may create unnecessary tension in 
the transaction and divert attention from key issues.

In keeping with our overall "risk-based" approach to conducting a 
compliance due diligence, the questions/requests in the enhanced 
request for information list have been broken down into the 
following key risk areas: 

Geographical and sector risks 
Targets operating in locations where corruption is prevalent or 
in sectors/industries which are known to present higher risks 
than others will likely need further investigation. Transparency 
International has created a number of resources to map 
geographical and sector risks, including its: 

  Corruption Perceptions Index;

  Bribe Payers Index;

  Global Corruption Barometer; and 

  National Integrity Systems Studies. 

 

ENHANCED DUE DILIGENCE REVIEW3

http://cpi.transparency.org/cpi2011/
http://bpi.transparency.org/bpi2011/
http://www.transparency.org/research/gcb/overview
http://transparency.ie/resources/NIS


Business model risks 
The organizational structure of the target and its business model may 
present inherent risks – for example where:

 the target is heavily decentralized or diversified, or

 the industry/sector in which the business is active is heavily 
 regulated, notoriously dependent on the award of large 
 public or private sector contracts or heavily reliant on agents or 
 intermediaries to conduct its business.

Here too, Transparency International has created a number of 
resources, including its:

 Business Principles for Countering Bribery;

 Business Integrity Toolkit; and

 Corruption Fighters' Toolkits.

 
Organizational risks 
This risk area focuses on looking for evidence that the target has 
an entrenched anti-bribery culture that is fully integrated into the 
corporate culture of the target/joint venture partner. If the preliminary 
risk assessment does not indicate a strong compliance culture within 
the organization, further investigation will be required. Note that a 
good potential source of information about a target company's/joint 
venture partner's compliance culture is the company's website.3  

ENHANCED DUE DILIGENCE REVIEW ENHANCED DUE DILIGENCE REVIEW3
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3 For example, some companies may provide information as set out in Transparency 
International’s report “Transparency in Corporate Reporting” in which it is recommended 
that companies publish or provide (i) detailed information on their anti-corruption policies 
and programs; (ii) exhaustive lists of their subsidiaries, affiliated joint ventures and other 
related entities; (iii) individual financial accounts for each country of operations; and (iv) a 
transparent and informative corporate website.

http://transparency.org/whatwedo/tools/business_principles_for_countering_bribery/1/
http://www.transparency.org/whatwedo/tools/business_integrity_toolkit/0/
http://www.transparency.org/whatwedo/tools/corruption_fighters_toolkits_introduction/2/
http://www.transparency.org/whatwedo/pub/transparency_in_corporate_reporting_assessing_the_worlds_largest_companies


The final stage in the due diligence process for funds is whether and 
how to present and document what was done.

Where the due diligence process does not uncover any evidence of 
a compliance breach, many funds take the practical approach that 
only a red flag due diligence report is necessary. Although in many 
contexts such an approach is practical, in the area of compliance, 
this approach has a significant downside if a post closing compliance 
issue arises: enforcement agencies are materially more lenient 
to the extent a purchaser can demonstrate that, at the time of 
an acquisition, it attempted, in good faith, to ascertain whether a 
compliance issue existed or not. Thus a report on what was done, 
including the questions that were asked and the process followed, 
can be very helpful to a purchaser if any post closing compliance 
issue arises. 

If on the other hand, compliance issues are uncovered during the 
due diligence process, the importance of a report is even more 
important and obvious (including documentation of the steps 
taken to terminate immediately the illegal practices). In addition, 
the impact that such a finding has on the valuation of the target, 
including whether it is a viable business without corruption, needs to 
be carefully analyzed. 

 DUE DILIGENCE REPORT4
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RECOMMENDATION

4 Stages of Conducting a Compliance Due Diligence   |  11

We recommend that funds and other financial buyers undertake full 
blown compliance due diligence in order to protect the fund itself 
and to minimize the risk when a tainted target becomes a portfolio 
company. The four stages discussed are designed to frame the 
process by which a fund can approach compliance due diligence 
in a systematic manner. The process of transactional due diligence 
should be an organic part of the fund's overall compliance culture. 
Finally, we also recommend that each time a new company is added 
to the fund’s portfolio that the company and its management be 
incorporated into the fund’s ongoing culture of compliance.



We act for a wide range of sponsors, portfolio companies and 
management teams around the world. Globally, we have nearly 300 
private equity lawyers across EMEA, North America, Latin America 
and Asia Pacific. We operate across all sectors and we bring the 
industry expertise developed through long standing relationships 
with our corporate clients to bear on our deals. Examples of these 
industries are:

TMT

We are global market leaders and have been involved with much of 
the cutting edge work performed in the industry for major operators 
and investors including leading IT and outsourcing vendors, 
operators, content providers and OTT providers.

Healthcare

We have a recognized global pharmaceuticals and healthcare 
industry group, comprising members with industry and/or a 
scientific background who act for key players in the healthcare, 
medical devices and drug sectors. This group has experience in 
M&A and the other practice areas relevant to this sector. We know 
the key players and key investment opportunities.

Natural Resources and Energy

We have leading industry knowledge in the oil and gas, power and 
mining sectors, where we act for many of the established players 
across the M&A and project development areas. 

Infrastructure

We do repeat deals for a number of infrastructure funds and 
understand the mindset of infrastructure funds on issues like yield, 
exit horizons, financing and management incentivization. We have 
specific expertise in infrastructure deals relating to roads, ports, 
water and aviation and airports. 

BAKER & MCKENZIE PRIVATE EQUITY 
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Baker & McKenzie has been global since inception. 
Being global is part of our DNA.

 
Our difference is the way we think, work and behave – we combine  
an instinctively global perspective with a genuinely multicultural  
approach, enabled by collaborative relationships and yielding practical, 
innovative advice. Serving our clients with more than 4,100 lawyers in 
more than 45 countries, we have a deep understanding of the culture of 
business the world over and are able to bring the talent and experience 
needed to navigate complexity across practices and borders with ease.


